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numbered original shall be set forth on
the first page of the document.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. b7; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570-574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498-1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 771, 77g, T7h, 77j, T7s(a), 78c(b), 78I,
78m, 78n, 780(d), 78w(a), 7T9t(a), T7sss(a), 80a—
37)

[47 FR 11434, Mar. 16, 1982, as amended at 47
FR 58238, Dec. 30, 1982]

§230.404 Preparation of registration
statement.

(a) A registration statement shall
consist of the facing sheet of the appli-
cable form; a prospectus containing the
information called for by Part I of such
form; the information, list of exhibits,
undertakings and signatures required
to be set forth in Part II of such form;
financial statements and schedules; ex-
hibits; any other information or docu-
ments filed as part of the registration
statement; and all documents or infor-
mation incorporated by reference in
the foregoing (whether or not required
to be filed).

(b) All general instructions, instruc-
tions to items of the form, and instruc-
tions as to financial statements, exhib-
its, or prospectuses are to be omitted
from the registration statement in all
cases.

(c) The prospectus shall contain the
information called for by all of the
items of Part I of the applicable form,
except that unless otherwise specified,
no reference need be made to inappli-
cable items, and negative answers to
any item in Part I may be omitted. A
copy of the prospectus may be filed as
a part of the registration statement in
lieu of furnishing the information in
item-and-answer form. Wherever a
copy of the prospectus is filed in lieu of
information in item-and-answer form,
the text of the items of the form is to
be omitted from the registration state-
ment, as well as from the prospectus,
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except to the extent provided in para-
graph (d) of this rule.

(d) Where any items of a form call for
information not required to be included
in the prospectus, generally Part II of
such form, the text of such items, in-
cluding the numbers and captions
thereof, together with the answers
thereto shall be filed with the pro-
spectus under cover of the facing sheet
of the form as a part of the registration
statement. However, the text of such
items may be omitted provided the an-
swers are so prepared as to indicate the
coverage of the item without the neces-
sity of reference to the text of the
item. If any such item is inapplicable,
or the answer thereto is in the nega-
tive, a statement to that effect shall be
made. Any financial statements not re-
quired to be included in the prospectus
shall also be filed as a part of the reg-
istration statement proper, unless in-
corporated by reference pursuant to
Rule 411 (§230.411).

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 2056, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570-574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(¢c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498-1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
156 U.S.C. 771, T7g, T7h, 77j, T7s(a), 78c(b), 78I,
78m, 78n, 780(d), 78w(a), 7T9t(a), T7sss(a), 80a—
37)

[47 FR 11435, Mar. 16, 1982, as amended at 62
FR 39763, July 24, 1997]

§230.405 Definitions of terms.

Unless the context otherwise re-
quires, all terms used in §§230.400 to
230.494, inclusive, or in the forms for
registration have the same meanings
as in the Act and in the general rules
and regulations. In addition, the fol-
lowing definitions apply, unless the
context otherwise requires:

Affiliate. An affiliate of, or person af-
filiated with, a specified person, is a
person that directly, or indirectly
through one or more intermediaries,
controls or is controlled by, or is under
common control with, the person speci-
fied.
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Amount. The term amount, when used
in regard to securities, means the prin-
cipal amount if relating to evidences of
indebtedness, the number of shares if
relating to shares, and the number of
units if relating to any other kind of
security.

Associate. The term associate, when
used to indicate a relationship with
any person, means (1) a corporation or
organization (other than the registrant
or a majority-owned subsidiary of the
registrant) of which such person is an
officer or partner or is, directly or indi-
rectly, the beneficial owner of 10 per-
cent or more of any class of equity se-
curities, (2) any trust or other estate in
which such person has a substantial
benefical interest or as to which such
person serves as trustee or in a similar
capacity, and (3) any relative or spouse
of such person, or any relative of such
spouse, who has the same home as such
person or who is a director or officer of
the registrant or any of its parents or
subsidiaries.

Business development company. The
term business development company re-
fers to a company which has elected to
be regulated as a business development
company under sections 55 through 65
of the Investment Company Act of 1940.

Certified. The term certified, when
used in regard to financial statements,
means examined and reported upon
with an opinion expressed by an inde-
pendent public or certified public ac-
countant.

Charter. The term charter includes ar-
ticles of incorporation, declarations of
trust, articles of association or part-
nership, or any similar instrument, as
amended, affecting (either with or
without filing with any governmental
agency) the organization or creation of
an incorporated or unincorporated per-
son.

Common equity. The term common eq-
uity means any class of common stock
or an equivalent interest, including but
not limited to a unit of beneficial in-
terest in a trust or a limited partner-
ship interest.

Commission. The term Commission
means the Securities and Exchange
Commission.

Control. The term control (including
the terms controlling, controlled by and
under common control with) means the
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possession, direct or indirect, of the
power to direct or cause the direction
of the management and policies of a
person, whether through the ownership
of voting securities, by contract, or
otherwise.

Depositary share. The term depositary
share means a security, evidenced by
an American Depositary Receipt, that
represents a foreign security or a mul-
tiple of or fraction thereof deposited
with a depositary.

Director. The term director means any
director of a corporation or any person
performing similar functions with re-
spect to any organization whether in-
corporated or unincorporated.

Dividend or interest reinvestment plan.
The term dividend or interest reinvest-
ment plan means a plan which is offered
solely to the existing security holders
of the registrant, which allows such
persons to reinvest dividends or inter-
est paid to them on securities issued by
the registrant, and also may allow ad-
ditional cash amounts to be contrib-
uted by the participants in the plan,
provided the securities to be registered
are newly issued, or are purchased for
the account of plan participants, at
prices not in excess of current market
prices at the time of purchase, or at
prices not in excess of an amount de-
termined in accordance with a pricing
formula specified in the plan and based
upon average or current market prices
at the time of purchase.

Electronic filer. The term electronic
filer means a person or an entity that
submits filings electronically pursuant
to Rules 100 and 101 of Regulation S-T
(§§232.100 and 232.101 of this chapter, re-
spectively).

Electronic filing. The term electronic
filing means a document under the fed-
eral securities laws that is transmitted
or delivered to the Commission in elec-
tronic format.

Employee. The term employee does not
include a director, trustee, or officer.

Employee benefit plan. The term em-
ployee benefit plan means any written
purchase, savings, option, bonus, ap-
preciation, profit sharing, thrift, incen-
tive, pension or similar plan or written
compensation contract solely for em-
ployees, directors, general partners,
trustees (where the registrant is a busi-
ness trust), officers, or consultants or
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advisors. However, consultants or advi-
sors may bparticipate in an employee
benefit plan only if:

(1) They are natural persons;

(2) They provide bona fide services to
the registrant; and

(3) The services are not in connection
with the offer or sale of securities in a
capital-raising transaction, and do not
directly or indirectly promote or main-
tain a market for the registrant’s secu-
rities.

Equity security. The term equity secu-
rity means any stock or similar secu-
rity, certificate of interest or partici-
pation in any profit sharing agreement,
preorganization certificate or subscrip-
tion, transferable share, voting trust
certificate or certificate of deposit for
an equity security, limited partnership
interest, interest in a joint venture, or
certificate of interest in a business
trust; or any security convertible, with
or without consideration into such a
security, or carrying any warrant or
right to subscribe to or purchase such a
security; or any such warrant or right;
or any put, call, straddle, or other op-
tion or privilege of buying such a secu-
rity from or selling such a security to
another without being bound to do so.

Ezxecutive officer. The term executive
officer, when used with reference to a
registrant, means its president, any
vice president of the registrant in
charge of a principal business unit, di-
vision or function (such as sales, ad-
ministration or finance), any other of-
ficer who performs a policy making
function or any other person who per-
forms similar policy making functions
for the registrant. Executive officers of
subsidiaries may be deemed executive
officers of the registrant if they per-
form such policy making functions for
the registrant.

Fiscal year. The term fiscal year
means the annual accounting period or,
if no closing date has been adopted, the
calendar year ending on December 31.

Foreign government. The term foreign
government means the government of
any foreign country or of any political
subdivision of a foreign country.

Foreign issuer. The term foreign issuer
means any issuer which is a foreign
government, a national of any foreign
country or a corporation or other orga-
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nization incorporated or organized
under the laws of any foreign country.

Foreign private issuer. The term for-
eign private issuer means any foreign
issuer other than a foreign government
except an issuer meeting the following
conditions:

(1) More than 50 percent of the out-
standing voting securities of such
issuer are directly or indirectly owned
of record by residents of the United
States; and

(2) Any of the following:

(i) The majority of the executive offi-
cers or directors are United States citi-
zens or residents;

(ii) More than 50 percent of the assets
of the issuer are located in the United
States; or

(iii) The business of the issuer is ad-
ministered principally in the United
States.

Instructions to paragraph (1) of this defini-
tion: To determine the percentage of out-
standing voting securities held by U.S. resi-
dents:

A. Use the method of calculating record
ownership in Rule 12g3-2(a) under the Ex-
change Act (§240.12g3-2(a) of this chapter),
except that your inquiry as to the amount of
shares represented by accounts of customers
resident in the United States may be limited
to brokers, dealers, banks and other nomi-
nees located in:

(1) The United States,

(2) Your jurisdiction of incorporation, and

(3) The jurisdiction that is the primary
trading market for your voting securities, if
different than your jurisdiction of incorpora-
tion.

B. If, after reasonable inquiry, you are un-
able to obtain information about the amount
of shares represented by accounts of cus-
tomers resident in the United States, you
may assume, for purposes of this definition,
that the customers are residents of the juris-
diction in which the nominee has its prin-
cipal place of business.

C. Count shares of voting securities bene-
ficially owned by residents of the United
States as reported on reports of beneficial
ownership that are provided to you or pub-
licly filed and based on information other-
wise provided to you.

Graphic communication. The term
graphic communication, which appears
in the definition of ‘“‘write, written” in
Section 2(9) of the Securities Act, shall
include magnetic impulses or other
forms of computer data compilation.
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Majority-owned subsidiary. The term
majority-owned subsidiary means a sub-
sidiary more than 50 percent of whose
outstanding securities representing the
right, other than as affected by events
of default, to vote for the election of
directors, is owned by the subsidiary’s
parent and/or one or more of the par-
ent’s other majority-owned subsidi-
aries.

Material. The term material, when
used to qualify a requirement for the
furnishing of information as to any
subject, limits the information re-
quired to those matters to which there
is a substantial likelihood that a rea-
sonable investor would attach impor-
tance in determining whether to pur-
chase the security registered.

Officer. The term officer means a
president, vice president, secretary,
treasurer or principal financial officer,
comptroller or principal accounting of-
ficer, and any person routinely per-
forming corresponding functions with
respect to any organization whether in-
corporated or unincorporated.

Parent. A parent of a specified person
is an affiliate controlling such person
directly, or indirectly through one or
more intermediaries.

Predecessor. The term predecessor
means a person the major portion of
the business and assets of which an-
other person acquired in a single suc-
cession, or in a series of related succes-
sions in each of which the acquiring
person acquired the major portion of
the business and assets of the acquired
person.

Principal underwriter. The term prin-
cipal underwriter means an underwriter
in privity of contract with the issuer of
the securities as to which he is under-
writer, the term issuer having the
meaning given in sections 2(4) and 2(11)
of the Act.

Promoter. (1) The term promoter in-
cludes:

(i) Any person who, acting alone or in
conjunction with one or more other
persons, directly or indirectly takes
initiative in founding and organizing
the business or enterprise of an issuer;
or

(ii) Any person who, in connection
with the founding and organizing of the
business or enterprise of an issuer, di-
rectly or indirectly receives in consid-
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eration of services or property, or both
services and property, 10 percent or
more of any class of securities of the
issuer or 10 percent or more of the pro-
ceeds from the sale of any class of such
securities. However, a person who re-
ceives such securities or proceeds ei-
ther solely as underwriting commis-
sions or solely in consideration of prop-
erty shall not be deemed a promoter
within the meaning of this paragraph if
such person does not otherwise take
part in founding and organizing the en-
terprise.

(2) All persons coming within the def-
inition of promoter in paragraph (1) of
this definition may be referred to as
founders or organicers or by another
term provided that such term is rea-
sonably descriptive of those persons’
activities with respect to the issuer.

Prospectus. Unless otherwise specified
or the context otherwise requires, the
term prospectus means a prospectus
meeting the requirements of section
10(a) of the Act.

Registrant. The term registrant means
the issuer of the securities for which
the registration statement is filed.

Share. The term share means a share
of stock in a corporation or unit of in-
terest in an unincorporated person.

Significant subsidiary. The term sig-
nificant subsidiary means a subsidiary,
including its subsidiaries, which meets
any of the following conditions:

(1) The registrant’s and its other sub-
sidiaries’ investments in and advances
to the subsidiary exceed 10 percent of
the total assets of the registrant and
its subsidiaries consolidated as of the
end of the most recently completed fis-
cal year (for a proposed business com-
bination to be accounted for as a pool-
ing of interests, this condition is also
met when the number of common
shares exchanged or to be exchanged by
the registrant exceeds 10 percent of its
total common shares outstanding at
the date the combination is initiated);
or

(2) The registrant’s and its other sub-
sidiaries’ proportionate share of the
total assets (after intercompany elimi-
nations) of the subsidiary exceeds 10
percent of the total assets of the reg-
istrants and its subsidiaries consoli-
dated as of the end of the most re-
cently completed fiscal year; or
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(3) The registrant’s and its other sub-
sidiaries’ equity in the income from
continuing operations before income
taxes, extraordinary items and cumu-
lative effect of a change in accounting
principle of the subsidiary exceeds 10
percent of such income of the reg-
istrant and its subsidiaries consoli-
dated for the most recently completed
fiscal year.

COMPUTATIONAL NOTE. For purposes of
making the prescribed income test the fol-
lowing guidance should be applied:

1. When a loss has been incurred by either
the parent and its subsidiaries consolidated
or the tested subsidiary, but not both, the
equity in the income or loss of the tested
subsidiary should be excluded from the in-
come of the registrant and its subsidiaries
consolidated for purposes of the computa-
tion.

2. If income of the registrant and its sub-
sidiaries consolidated for the most recent
fiscal year is at least 10 percent lower than
the average of the income for the last five
fiscal years, such average income should be
substituted for purposes of the computation.
Any loss years should be omitted for pur-
poses of computing average income.

Small Business Issuer. The term
““small business issuer’” means an enti-
ty that meets the following criteria:

(1) Has revenues of less than
$25,000,000;

(2) Is a U.S. or Canadian issuer;

(3) Is not an investment company;
and

(4) If a majority owned subsidiary,
the parent corporation is also a small
business issuer.

Provided however, that an entity is
not a small business issuer if it has a
public float (the aggregate market
value of the outstanding voting and
non-voting common equity held by
non-affiliates) of $25,000,000 or more.

NOTE: The public float of a reporting com-
pany shall be computed by use of the price at
which the stock was last sold, or the average
of the bid and asked prices of such stock, on
a date within 60 days prior to the end of its
most recent fiscal year. The public float of a
company filing an initial registration state-
ment under the Exchange Act shall be deter-
mined as of a date within 60 days of the date
the registration statement is filed.

In the case of an initial public offer-
ing of securities, public float shall be
computed on the basis of the number of
shares outstanding prior to the offering
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and the estimated public offering price
of the securities.

Subsidiary. A subsidiary of a specified
person is an affiliate controlled by such
person directly, or indirectly through
one or more intermediaries. (See also
majority owned subsidiary, significant
subsidiary, totally held subsidiary, and
wholly owned subsidiary.)

Succession. The term succession means
the direct acquisition of the assets
comprising a going business, whether
by merger, consolidation, purchase, or
other direct transfer. The term does
not include the acquisition of control
of a business unless followed by the di-
rect acquisition of its assets. The
terms succeed and successor have mean-
ings correlative to the foregoing.

Totally held subsidiary. The term to-
tally held subsidiary means a subsidiary
(1) substantially all of whose out-
standing securities are owned by its
parent and/or the parent’s other totally
held subsidiaries, and (2) which is not
indebted to any person other than its
parent and/or the parent’s other totally
held subsidiaries in an amount which is
material in relation to the particular
subsidiary, excepting indebtedness in-
curred in the ordinary course of busi-
ness which is not overdue and which
matures within one year from the date
of its creation, whether evidenced by
securities or not.

Voting securities. The term voting se-
curities means securities the holders of
which are presently entitled to vote for
the election of directors.

Wholly owned subsidiary. The term
wholly owned subsidiary means a sub-
sidiary substantially all of whose out-
standing voting securities are owned
by its parent and/or the parent’s other
wholly owned subsidiaries.

[47 FR 11435, Mar. 16, 1982, as amended at 47
FR 29840, July 9, 1982; 47 FR 39803, Sept. 10,
1982; 47 FR 54770, Dec. 6, 1982; 48 FR 12347,
Mar. 24, 1983; 48 FR 46738, Oct. 14, 1983; 50 FR
25216, June 18, 1985; 55 FR 23923, June 13, 1990;
57 FR 36472, Aug. 13, 1992; 58 FR 14669, 14670,
Mar. 18, 1993; 59 FR 67761, Dec. 30, 1994; 62 FR
26388, May 14, 1997, 62 FR 36456, July 8, 1997;
64 FR 11116, Mar. 8, 1999; 64 FR 53909, Oct. 5,
1999]

514



